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PANUTHOS, Chief Special Trial Judge: This case was heard

pursuant to the provisions of section 7463 of the Internal
Revenue Code in effect at the tinme the petition was filed.
Pursuant to section 7463(b), the decision to be entered is not
revi ewabl e by any other court, and this opinion shall not be
treated as precedent for any other case. Unless otherw se

i ndi cated, section references are to the Internal Revenue Code as
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anended and in effect for the years in issue, and Rul e references
are to the Tax Court Rules of Practice and Procedure.

Respondent determ ned deficiencies of $18,300 and $17, 446
and accuracy-rel ated penalties of $3,660 and $3, 489,
respectively, in petitioners’ 2003 and 2004 Federal incone taxes.
The issues for decision are: (1) Wiether petitioners are
entitled to claimfuel tax credits for 2003 and 2004 and (2)
whet her they are |liable for penalties under section 6662(a) for
the years in issue.

Backgr ound

Petitioners resided in New Jersey when they filed the
petition. WIIliamL. Solonon, Jr. (hereafter petitioner), is a
truck driver who owmns and operates a tractor-trailer. Petitioner
regi stered his 18-wheeler as a commercial vehicle and drove it
only on roads and hi ghways.

Sharon A Jackson (Ms. Jackson) prepared their joint 2003
and 2004 Federal incone tax returns using tax preparation
software. She followed the pronpts fromthe software and
answered the questions posed, entering the year, nmake, nodel, and
wei ght of the truck, tolls paid, anmount of fuel used, type of
fuel used (diesel), and other details. M. Jackson did not
recall precisely what questions the software asked regardi ng the
fuel tax credits and in particular did not renmenber answering

guestions about highway versus off-road use. She recalled the
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sof tware aski ng her whether the truck used diesel fuel and
expl ai ned her understanding of the significance of that question:
“If it does, it can be entitled to a fuel tax credit.”

Nei ther petitioner is a tax professional. For tax years
prior to 2003, they hired a return preparer, but M. Jackson
expl ained: “Well, we had an accountant, but the accountant was
ri pping us off, and he wasn’t doing them properly either.
figured since he wasn't doing themproperly, let nme try it.”
Petitioners began preparing their own tax returns and began using
tax preparation software when Ms. Jackson prepared their 2003 tax
return.

Petitioners clained a fuel tax credit for diesel fuel for
each of the years in issue.! Upon exam nation, respondent
di sal l owed the fuel tax credits for both years and determ ned
that petitioners were liable for accuracy-rel ated penal ti es under
section 6662(a).

Di scussi on

CGenerally, the burden of proof is on the taxpayer. Rule

142(a)(1). Respondent’s determ nations are presuned correct, and

! Petitioners clainmed fuel tax credits of $18,300 and
$17,446 for 2003 and 2004, respectively, for 75,000 and 71, 500
gal l ons of diesel fuel, respectively, at $0.244 per gallon.
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petitioners bear the burden of proving that they are erroneous.?

See Rule 142(a); Welch v. Helvering, 290 U S. 111, 115 (1933).

1. Fuel Tax Credit

Section 4041(a)(1l) inposes a tax on diesel fuel sold to an
owner, |essee, or other operator of a diesel-powered hi ghway
vehicle for use as a fuel in such vehicle. However, the tax is
not inposed if the diesel fuel is “sold for use or used in an
of f - hi ghway busi ness use” as defined in section 6421(e)(2). Sec.
4041(b) (1D (A, (©. Of-highway business use includes any use in
a trade or business other than as a fuel in a highway vehicle
“which (at the tinme of such use), is registered, or is required
to be registered, for highway use under the |aws of any State”.
Sec. 6421(e)(2)(A).

Where a tax has been inposed under section 4041 on a sal e of
di esel fuel and the fuel is used by the purchaser for a
nont axabl e purpose, such as an off-hi ghway busi ness use, section
34 allows a credit against incone tax for the section 4041 tax
i nposed on the sale. See sec. 34(a)(2) (paynents under section
6421 for gasoline used other than as fuel for a highway vehicle)

and (3) (paynents under section 6427 for fuels used for

2 Neither party addresses sec. 7491(a). On the record
before us we conclude that the burden of proof does not shift to
respondent with respect to any of the factual issues in this
case. See sec. 7491(a)(1l) and (2)(A) and (B).
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nont axabl e purposes); see also secs. 6421(i)(3), 6427(k)(3)
(income tax credits in lieu of paynent).?3
Wth regard to the credits payabl e under sections 34, 6421,
and 6427, petitioners nmust prove that the fuel was used for
nont axabl e purposes; i.e., that the truck was not a hi ghway
vehicle that was registered or required to be registered for

hi ghway use. They nust then establish the nunber of gallons of

fuel so used or the anbunt of tax paid. WIllians v.

3 The record does not include the second pages of
petitioners’ 2003 and 2004 Fornms 1040, U.S. Individual |Income Tax
Return. However, the record does contain the Fornms 4136, Credit
for Federal Tax Paid on Fuels, for 2003 and 2004. The Court
notes that Il. 67 and 69 on the second page of a 2003 and 2004
Form 1040, respectively, permt entry of credits clainmed on Form
4136. These credits are treated as paynents on Form 1040. The
Forns 4340, Certificate of Assessnents, Paynents, and O her
Specified Matters, include self-assessed taxes and refundabl e
credit clainms consistent with petitioners’ entering the credits
on the Forns 1040.

Sec. 6211(a) defines the term“deficiency” and is |limted
to subtits. A and B and chs. 41, 42, 43, and 44. Subtit. D
contains the fuel tax in secs. 4041 and 4081. However, sec. 34
allows fuel tax paynents to be nade as credits against inconme
tax. Wien so clained, the fuel tax credit cones under subtit. A
and is subject to deficiency proceedings. Sec. 6211(b)(4)
provi des that the excess of such credits over the anobunt shown as
tax on the return shall be taken into account as a negative tax.

Sec. 301.6211-1(b), Proced. & Adm n. Regs., states:

“Paynents on account of estinmated incone tax, |ike other paynents
of tax by the taxpayer, shall |ikew se be disregarded in the
determ nation of a deficiency.” Although treated as a paynent on

Form 1040, this refundable credit is not actually a paynent by a
taxpayer; rather, it is a negative tax. Sec. 6211(b)(4). Thus,
it is considered in calculating the deficiency. Hence,
respondent determ ned deficiencies equal to petitioners’

di sal l oned fuel tax credits
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Comm ssioner, T.C Meno. 1997-540. Petitioner testified not only

that his truck was registered but also that he drove it
excl usively on roads and hi ghways.

We conclude that petitioners are not eligible for the
clainmed fuel tax credits because the fuel was not used in any
of f - hi ghway busi ness activity. Accordingly, respondent’s
determ nation is sustained.

2. Accuracy-Rel ated Penalty

By virtue of section 7491(c), the Conmm ssioner has the
burden of production with respect to the accuracy-rel ated
penalty. To neet this burden, he nust produce sufficient
evidence indicating that it is appropriate to i npose the penalty.

See Hi gbee v. Conm ssioner, 116 T.C 438, 446 (2001). Once the

Comm ssi oner satisfies this burden of production, a taxpayer mnust
cone forward with persuasive evidence that the Conm ssioner’s
determ nation is incorrect. Rule 142(a); see H gbee v.

Commi ssi oner, supra. The burden of proving that the accuracy-

rel ated penalty should not be inposed rests with the taxpayer.

Hi gbee v. Commi Ssi oner, supra.

Section 6662(a) provides:

SEC. 6662(a). Inposition of Penalty.--1f this section
applies to any portion of an underpaynent of tax required to
be shown on a return, there shall be added to the tax an
anount equal to 20 percent of the portion of the
under paynent to which this section applies.
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Section 6662(b) provides that the accuracy-related penalty
applies to the portion of any underpaynent attributable to one or
nore of the five types of m sconduct specified in that
subsection.* Section 6664(a) defines an underpaynent as follows:

SEC. 6664(a). Underpaynent.--For purposes of this
part, the term “underpaynent” neans the anmount by which any
tax inposed by this title exceeds the excess of--

(1) the sum of - -

(A) the ampbunt shown as the tax
by the taxpayer on his return, plus

(B) anopunts not so shown

previously assessed (or collected

W t hout assessnent), over

(2) the anount of rebates made.
For purposes of paragraph (2), the term“rebate” nmeans so
much of an abatenent, credit, refund, or other repaynent, as
was made on the ground that the tax inposed was | ess than
t he excess of the anount specified in paragraph (1) over the
rebat es previously made. [®
As previously discussed there are deficiencies in incone

taxes for 2003 and 2004 because an overstated refundable credit

is treated as a negative tax in the conputation of a deficiency,

4 The penalized conduct includes, inter alia, negligence or
di sregard of rules or regulations, sec. 6662(b)(1), and any
substantial understatenent of incone tax, sec. 6662(b)(2).

> The refunds petitioners received resulted fromtheir
clai mng refundable fuel tax credits. Those refunds were not
pai d because the taxes inposed were | ess than the anmounts shown
as tax by petitioners on their returns. Thus, petitioners’ 2003
and 2004 tax refunds do not fit within the narrow definition of
“rebate” in the flush | anguage of sec. 6664(a).
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effectively reducing the anount of tax shown by the taxpayer on
his return. Sec. 6211(b)(4); see supra note 3.

The cal cul ati on of an under paynment does not require such an
adj ustnent for an overstated refundable credit. Sec. 6664(a);

cf. Sadler v. Conm ssioner, 113 T.C. 99, 103 (1999) (“if a

t axpayer overstates the credit for wthhol ding, the overstatenent
decreases the amount shown as the tax by the taxpayer on his
return and increases the underpaynent of tax”); sec. 1.6664-
2(c)(1), Inconme Tax Regs. (adjustnents are nade only for inflated
w thhol ding credits, estimted tax paynents, and ot her paynents
made by the taxpayer). Because the underpaynment cal cul ati on does
not adjust for overstated refundable credits, such as the fuel
tax credit, there are no underpaynents in this case. Because an
accuracy-related penalty is equal to 20 percent of certain

under paynents, it follows that there can be no accuracy-rel ated
penalty w thout an underpaynent.

The Comm ssioner is required to conme forward with sufficient
evidence to show that a taxpayer is liable for any penalty
determined in the notice of deficiency. Sec. 7491(c).

Respondent has not nmet this burden because there are no
under paynments where the only adjustnents are the disall owance of

sone or all of petitioners’ clained refundable credits.®

6 Even if underpaynments existed to trigger sec. 6662(a), we
woul d not hold petitioners |iable for the penalties respondent
(continued. . .)
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We hold that petitioners are not |liable for the accuracy-
related penalties for 2003 and 2004.

To reflect the foregoing,

Deci sion will be entered for

respondent as to the deficiencies

and for petitioners as to the

section 6662(a) penalties.

5C...continued)
determ ned because: (1) Considering petitioners’ credible
testinmony and the level of their education, experience, and
know edge of Federal incone tax, we are convinced that
petitioners honestly m sunderstood the fuel tax credit and that
they acted in good faith; (2) given the technical nature of the
Code provisions, we conclude that petitioners acted with
reasonabl e cause; and (3) the accuracy-related penalty is not
i nposed with respect to any portion of an underpaynent as to
whi ch the taxpayer acted with reasonabl e cause and in good faith.
Sec. 6664(c)(1l); H gbee v. Comm ssioner, 116 T.C 438, 448
(2001).




